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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
JAE HO JUNG,
Defendant-Appellant.

Nos. 42137 & 43590
Ada County Case Nos.
CR-2013-2622 &
CR-2013-7755

RESPONDENT'S BRIEF

Issue
Has Jung failed to establish that the district court abused its discretion by
declining his request for a withheld judgment after a jury found him guilty of two counts
of possession of a controlled substance with intent to deliver and one count of
possession of drug paraphernalia with intent to deliver?

Jung Has Failed To Establish That The District Court Abused Its Sentencing Discretion
A jury found Jung guilty of one count of possession of a controlled substance
with intent to deliver in case number 42137, and of one count of possession of drug
paraphernalia with intent to deliver and one count of possession of a controlled
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substance with intent to deliver in case number 43590. (42137 R., p.180; 43590 R.,
p.92.) In case number 42137, the district court imposed a unified sentence of five
years, with two years fixed, suspended the sentence, and placed Jung on supervised
probation for five years. (42137 R., pp.187-94.) In case number 43590, the district
court imposed concurrent unified sentences of six years, with two and one-half years
fixed, for possession of drug paraphernalia with intent to deliver, and five years, with
three years fixed, for possession of a controlled substance with intent to deliver,
suspended the sentences, and placed Jung on supervised probation for five years.
(43590 R., pp.156-63, 169-77.)

Jung timely appealed the judgments of conviction.

(42137 R., pp.183-84; 43590 R., pp.178-80.)
Jung asserts that the district court abused its discretion when it declined his
request for a withheld judgment based upon its inability to find that Jung had
satisfactorily cooperated with law enforcement authorities in the prosecution of drugrelated crimes in which he had previously been involved. (Appellant’s briefs, pp.5-10.)
Jung has failed to establish an abuse of discretion.
Pursuant to Idaho Code § 37-2738(4)(c), when sentencing an individual for
possession of a controlled substance with intent to deliver, the district court shall not
enter a withheld judgment unless it finds by a preponderance of the evidence that the
defendant “has satisfactorily cooperated with law enforcement authorities in the
prosecution of drug related crimes of which the defendant has previously had
involvement.”

This section does not require the district court to enter a withheld

judgment if the criteria are satisfied, as that decision is within the district court’s
discretion; it merely limits the court’s ability to withhold judgment when the criteria are
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not met. I.C. §§ 19-2601(3), 37-2738(4). In these cases, it was reasonable for the
district court to determine that Jung had not met the criterion requiring satisfactory
cooperation with law enforcement because, as the state argued at sentencing:
Your Honor, the state would oppose the withheld judgment in that
we do not believe that criteria has been met. The defendant did not
identify [the person from whom he obtained the drugs he was selling in the
instant offense] other than by Noah LNU. He did not identify photographs
of individuals who were presented to him during the investigation of the
individuals by the name of Noah, known to be involved in synthetic
manufacturing.
And so he did nothing to further the investigation into the source, so
I don’t believe that he complied. I mean, just saying a name and then
attempting to bootstrap and say, “See, he complied,” that does not meet
the criteria from the state’s perspective or the spirit of it.
(5/8/14 Tr., p.31, L.23 – p.32, L.11.) The district court considered all of the relevant
information and determined:
The court cannot find that the defendant meets criteria (C), that the
defendant satisfactorily cooperated with law enforcement authorities in the
prosecution of drug related crimes of which the defendant had previously
been involved.
The court simply believes that based upon all the facts in this case,
that the defendant does not meet that final criteria.
And the ability to grant a withheld judgment is carefully defined
under Idaho law, particularly in the area of drug charges, and the court
believes it would be an abuse of its discretion to find criteria (C) in that
statute, and that is subpart (4)(C).
(5/8/14 Tr., p.34, Ls.8-22.) Because the district court reasonably concluded it could not
find that Jung had not satisfactorily cooperated with law enforcement in the prosecution
of drug-related crimes in which he had previously been involved, it did not abuse its
discretion by declining to withhold judgment in these cases.
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Even if the district court had found that Jung met the criteria under I.C. § 372738(4)(c), it would nevertheless have been appropriate for the district court to decline
to withhold judgment. Rather than fully cooperating with law enforcement and abiding
by the law, Jung continued to sell controlled substances and illegal paraphernalia, even
after law enforcement informed him that selling the drug and paraphernalia was illegal,
seized the items, and advised Jung that he would likely be facing criminal charges for
having done so. (5/8/14 Tr., p.15, L.23 – p.16, L.14.) Jung also admitted that he lied to
law enforcement officers with respect to his sale of synthetic cannabinoids. (5/8/14 Tr.,
p.17, Ls.7-12.) At sentencing, the district court articulated its consideration of Jung’s
prior “contributions” and “industriousness,” as well as the seriousness of the offenses
and the risk to the community, and advised, “[B]ut for [Jung’s] background and history,
[he] would be going to prison today. That background and history is by and large the
reason that this court decided to make these sentences concurrent and determine to
place [him] on probation.” (5/8/14 Tr., p.43, L.14 – p.44, L.3.) The district court’s
decision not to withhold judgment was appropriate in light of the seriousness of the
offenses, the risk that selling dangerous drugs presents to the community, and the
repeated nature of the crimes. Given any reasonable view of the facts, Jung has failed
to establish that the district court abused its discretion by declining to withhold
judgment.
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Conclusion
The state respectfully requests this Court to affirm Jung’s convictions and
sentences.

DATED this 2nd day of May, 2016.

__/s/_Lori A. Fleming _________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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JASON C. PINTLER
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming_________
LORI A. FLEMING
Deputy Attorney General

5

